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Zoning Board of Appeals Meeting
DRAFT
April 28, 2010

Present:
Tom Brahm


Guests:
Heinz Altmann



Tom Burgie




Jack Centner



Ken Hanvey, Chairman


Terry Callaghan



Sandra Hulbert



Tim Callaghan



Joe Polimeni



Scott Wohlschlegel

The regular April meeting of the Town of South Bristol Zoning Board of Appeals was called to order at 7:30 P.M. followed by the Pledge of Allegiance.  Roll call of members was taken.  All board members were present.
Chairman Hanvey called for a motion to approve the January 27, 2010 minutes as written.  Tom Burgie made said motion which was seconded by Ken Hanvey.  All in favor-Aye.  Joe Polimeni did not vote as he was not present at the January 27, 2010 meeting.
Old Business

There was no old business.

New Business

PUBLIC HEARING-CALLAGHAN-REQUEST FOR FRONT SETBACK VARIANCE

Chairman Hanvey explained the Rules of Order to the applicant and those present.  He said that basically even though the board was going to be making a decision on the applicant’s request that the board realized that they were all neighbors and friends and that the board would try to apply what they were required to do as even-handedly as they could while still keeping in mind that it was friends and neighbors that they were dealing with. He said one thing that was important to the board was that by statute they were required to only grant the minimum variance while at the same time preserving the general character of the neighborhood.  Mr. Hanvey also said that the board, at its discretion, may impose any reasonable conditions that they felt necessary related to the purpose and use of the property.

Discussion of the Callaghan application began at 7:35 P.M.

Chairman Hanvey read the Public Hearing Notice as published.

Mr. Hanvey:

I guess at this point I would like to have Mr. Callaghan or his representative come up and give us an idea of what you are trying to do and why.
Mr. Callaghan:
I believe you all have copies of the pictures.  The land is very pie-shaped and very narrow on the east side of the home where I already have a shed that was put in many years ago.  My wife and I bought the property and have been there since 1973.  We own a home in Chili which we are putting up for sale in June and we plan on moving to South Bristol once the house is sold this summer.  

Obviously, I have to have room for storage.  I have a large home in Rochester so my pre-fab will have a second floor and it will basically take the place of my basement in Rochester.  As far as the land goes because it is pie-shaped, on the south side is the old Williams Road which used to be called Smith Road back in the 30’s, 40’s and 50’s.  Where Williams Road is now, the town bought the old Smith Road and moved the road to the north where it currently is today.  

Mr. Hanvey:

Is that what looks like an old logging road?

Mr. Callaghan:
That is correct and there is a steep ravine right behind it.  If I wanted to put the garage below my house the land is even steeper and the ravine still comes into play except now I am walking maybe 150 to 200 yards to get to my garage.  Whereas, if I put it behind the house or behind the shed it is more level.  Also, over the years, as I said I have been there since the 70’s, the town has widened the road three times and I have lost footage every time.  Two out of the three times when they widened the road, they took property on the south side which was my property and took two rows of pine trees down but never took property from the north side until the last time they widened the road which they did take from the north side.  So I really have no other alternative other than to put the garage where it is proposed.  When the town did widen the road this last time they also put a diversion pipe in. With the elevation running east to west down the hill, the top of the road was always washing out so what the town did a number of years ago was put a drainage system up at the top to catch the water and brought it to the north of the road, brought it down the north side of Williams Road, went underneath the road and now the waste pipe, if you will, is dumping onto my property.  So I can’t go any farther east with the garage because that now has basically become a wetland.  I talked to the highway superintendent when he came up to look at the property to see if it would be feasible to put the garage there and he said the highway department should never have done that.  He told me that quite frankly you cannot divert water from one piece of property to somebody else’s property.  So what he is going to do is put an elbow in where the pipe comes out and take it underground to the creek.  So, to answer your question, I cannot move it any farther east from where I want it right now because the property just gets narrower and narrower and I run into the creek and I run into this wet spot.

Mr. Hanvey:

Was there ever a variance given for the shed?

Mr. Centner:

How long has the shed been there, forever?

Mr. Callaghan:    
Yes, the variance for the shed was given to me in the early 80’s.  They took the setback from Gulick Road back then not Williams Road because it was a very narrow dirt road back then and it has been widened and widened.
Mr. Centner:

When you have corner property like that the front is established off the main road which could have been Gulick at that time.

Mr. Hanvey:

I was going to say if they gave you one for the shed you would be golden because a variance stays with the property if they did not specify that it was just for that shed.
Mr. Centner:

The front is now off Williams Road.

Mr. Hanvey:

Right.  Okay, I heard you talking about possibly moving it back a little bit farther.

Mr. Callaghan:
Yes.  The gentleman from the Highway Department recommended that I take it back further.  We measured 25 feet from the center and that is where I put the stakes.   He recommended that we take it back an additional 6 feet.  I don’t have a problem doing that.  As a matter of fact, after we cleared the property, we decided we would like to put it back a little farther.
Mr. Hanvey:

One of the statutes that we are supposed to live by is where a variance is requested we are to supposed to give the minimum variance so if you are willing to go back further, somehow we have to decide how far back you can go before you run into something that is a natural obstacle.
Mr. Callaghan:
With my situation right now, if I move back an additional 6 feet I will be in pretty good shape.  What you have after that is it drops off about 4 feet to the old Smith Road and then it drops off to the ravine so I have maybe 6 to 8 feet to play with.

Mr. Hanvey:

When I looked at it, it looked like you could probably go back to the edge of the old access road and maybe a foot or two off that.  I took a bunch of measurements when I was out there.
Mr. Callaghan:
I ask that you take into consideration, and I just measured it tonight, and that I am between 22 and 24 inches below grade to that road.  I believe at one time that was level there and they have built it up so much that I am going to have to bring fill in and a lot of stone to at least have a decent driveway.  The farther back you ask me to go the more fill and stone I will have to bring in as well.
Mr. Hanvey:

Basically, what I did while I was there, you’ve got two stakes in the ground and there is an orange mark spray painted indicating where the right-of-way is.  I don’t know if you’ve seen that or not but it looks like somebody went out (probably the highway department) and spray painted.  
Mr. Callaghan:
Must be.
Mr. Hanvey:

There is an orange line pretty much on the center line of the road and then if you measure 24’ 9” from that, there is an orange line.  I was there two days ago so it was probably done pretty recently.  I 
Mr. Callaghan:
They just swept the road and there is nothing on it.

Mr. Hanvey:

One thing we have got to do here is no more measuring from the center line.  When these things come in, they have got to be measured from the right-of-way.  The law is written to the right-of-way.  It does not say from the center line.

Mr. Centner:

Well, the purpose of using the center line is to establish where the right-of-way is.

Mr. Hanvey:

That is fine.  Subtract the 24’ 9” from the right-of-way because when we make this decision the law says from the right-of-way and the decision has to be from the right-of-way.  Twenty-five feet from the center line gives him a right-of-way of zero.  If that center line feet is off five feet and he builds his barn and surveyors come in and decide they are going to run sewer lines through they are going to take five feet off the front of his barn.  So it needs to be established from the right-of-way.  The law says right-of-way.  But anyways, if you put a line where the right-of-way should be, in other words, you measure the 24’9”.  You have 7 feet to the front stake and your stakes were 25 feet apart and then I measured to within a couple of feet of the access road which was another 12 feet.  When you add all that up you have 44 feet.  If we could reduce the front setback by 20 it would keep it within a couple of feet of the access road.
Mr. Callaghan:
That would be a problem but if I don’t have any choice, I don’t have any choice.  I would prefer to go back the 6 or 7 feet that the highway superintendent is asking for.

Mr. Hanvey:

The problem is that the highway department people are not the only ones involved.  The highway superintendent has some input because if what we are looking at could screw him up then we need to listen to what he says but the highway department is not the only concern. Another thing that we have to think about is how substantial is what you are asking for.  The original request would be quite large as you were asking for a zero (0) front setback out of 50 feet.  Even 20 feet would be considered a substantial reduction which is another one of the points that we have to consider.
Mr. Callaghan:
I am at your mercy.  If that is what I’ve got to do, that is what I have got to do.  I would prefer to not have to go back that far as that would involve more additional big trees that I have got to take down.  The pine trees, quite honestly, I don’t care about.  It is the older, bigger trees.  So, I guess, if you are telling me that I can do this if I go back 20 feet, I guess I’ll have to do it.
Mr. Hanvey:

All I am doing right now is trying to compromise.  The original thing that we were looking at here was 25 feet back from the center line and that is zero.  The highway indicated that they cannot work with that and you said you would be willing to move it back farther.
Mr. Callaghan:
Yes, based on his letter asking me to go back another 6 feet which I don’t have a problem with but now you are saying 20 feet.

Mr. Brahm:

How feasible is it to go back?  Let’s try to compromise on it.
Mr. Callaghan:
Even if I go back six feet I will still have to take a couple of trees out.  But if I have to go back 20 feet there are a couple of oak trees pretty much on the corner that I am going to have to take down.    The further back I go, the more trees are affected and the more the elevation goes up.
Mr. Hanvey:

No matter what we decide there are trees that are going to have to come out.  The highway superintendent wanted the additional six feet so that they won’t be throwing stones and stuff against the front wall of the barn.
Mr. Callaghan:
I have no problem with the six feet he requested.

Mr. Hanvey:

I understand but that access road is kind of a nice spot.  It does give you access to your property and it does come all the way up.  It is already existing. 
Mr. Burgie:

I am a little confused about where the drainage is going.  You said that the drainage is coming back onto your property to the east of where you w ant to put the barn?
Mr. Callaghan:
Yes.

Mr. Burgie:

If you went back the 20 feet, is where he is going to put the elbow in a factor?

Mr. Callaghan:
Hopefully, it will take some of the water away that is going down hill to where the garage will be.  I don’t have to but it was recommended to me that I put drain tiles along the garage just for that reason because the elevation is pitched east to west and then on top of that in the Spring when that water comes off the hill and through that drainpipe from 400 yards east of me that all comes down.  That is why he said they would put an elbow in it and take it underground and over to the creek.
Mr. Burgie:

But where he is planning on putting it, is it a factor with respect to where you put your structure?

Mr. Callaghan:
No.  It is about 40 or 50 yards away.
Mr. Hanvey:

I was going to say about 150 feet.  If you were standing on that access road which goes up and around, it is way up in that area.  Does anybody have any other questions?  (None)  Okay, Jack, can you tell us why he is here?
Mr. Centner:

He is here because he can’t meet the front setback.

Mr. Hanvey:

Visitation reports?

Mr. Wohlschlegel:
I was up there and took a look at it today  I saw where the big oak tree is on the corner and I think behind that oak tree it starts to slope off down toward that road fairly quickly.  Like Jim Wight suggested, if he was to take it back another 6 foot, he would probably end up being about 3 foot in front of that oak tree where the pipe is laying on the ground.  So I think if he went back to where that oak tree is that would probably be as far, in my opinion, as he could go which would be about 10 feet maximum.
Mr. Callaghan:
That is what I would say.  Ten feet would get me to about as close to those trees as I can get without having to take the trees down.

Mr. Wohlschlegel:
With the tree that close, you will probably lose the tree anyway.  I hate to see a nice oak tree die.  I like my trees myself.  I would not go beyond that tree because it starts to slope off.
Mr. Hanvey:

Where I put my barn I had to build out a section and wherever the dirt got up more than a certain amount on the trees, they died.  It took about 4 or 5 years for it to a happen but they are dead and they have to come down.  It is just that you can only have a certain amount of dirt up on the trunk.
Mr. Brahm:

I agree with Scott.  I was there.  I said 10 feet but Jim said 6 feet.  

Mr. Hanvey:

Like I said, what Jim needs is not the only consideration.

Mr. Brahm:

You’re going to need a little more fill but you would need a lot more with 20 feet.

Mr. Callaghan:
The recommendation is 4-6 inches of #2 crushed stone so I have got to go roughly 20-24 inches below grade just to get me off the road because it has been built up so much and the farther back you push me the more stone I am going to have to bring in.
Mr. Hanvey:

When I measured from where Jim had marked the edge of the right-of-way, right now, it was 7 feet from the right-of-way mark to your front stake.
Mr. Callaghan:
Again, we were there today and I did not see a mark.

Mr. Hanvey:

It was orange paint on the ground but it was 7 feet in front of it so that is where the right-of-way is.  So where the stake is now you’ve got 7 feet.
Mr. Callaghan:
Versus the 25 feet to the center.

Mr. Hanvey:

Yes.

Mr. Callaghan:
We’ll just push it back further.
Mr. Hanvey:

From where you’ve got the barn marked now with your stakes, how far back do you think you could go before you hit the tree?  From the back stake to that oak tree?  Granted, this is without the benefit of someone actually being there to take a measurement.

Mr. Callaghan:
I agree that 10 feet would be the maximum before you hit the tree.

Mr. Burgie:

At 10 feet you would probably be touching the tree.  If you went 6 feet, you would be about 4 feet from the tree.
Mr. Hanvey:

Plus the seven that he already has in the front, right?

Mr. Brahm:

So that gives him 17 feet from the highway.

Mr. Hanvey:

I’m trying to get this as close as possible because there is nobody there to measure.  So you think from the back stake, you could go back another 10 feet?

Mr. Callaghan:
Yes.
Mr. Wohlschlegel:
From what I could see there, I think at 10 feet you would be on the tree, personally.  So 8 feet.

Mr. Hanvey:

Fifteen feet from the right-of-way?  He’s got 7 in the front right now.  Your stakes are 25 feet apart right now.  We’ve got an extra foot of play there.

Mr. Callaghan:
The folks that build these units want one to two foot of additional grade on either side.  So I put an extra foot on each side of the building.

Mr. Hanvey:

That actually works in our favor.  The stakes are an extra foot apart.

Mr. Callaghan:
I just found out today that they want actually 4-6 feet of space on all four sides to get what they call a “mule” (the piece of equipment that is going to move it) in there.  So I’ve got to take some trees down even farther east so they can get around the two sides.  But those are all scrubby pines which I don’t mind losing.
Mr. Hanvey:

So we are looking at 15 feet?

Mr. Wohlschlegel:
I think so.

Mr. Hanvey:

Do you have a SEQR status for us?

Mr. Wohlschlegel:
Yes.  Under SEQR, Section 617.5(c), Type II actions requiring no further action, it would be #12 which is the granting of individual setback and lot line variances.  
Mr. Hanvey:

Do I hear a motion that we make that Finding #1?

Mr. Brahm:

I’ll make the motion.

Mr. Wohlschlegel:
I’ll second.

Mr. Hanvey:

All in favor, say “Aye”.     All – Aye. 

At this point, I will open the public hearing portion of the meeting.  (Time:  8:04 P.M.)

We have Heinz Altmann in attendance here tonight.  Is there anything you would like to say?

Mr. Altmann:

An oak tree is an oak tree.  Why is that tree important?  Is it important because it protects a view?  Is it important because of some monetary value and if so, how much?  I have 80 acres and I have a lot of trees.  I have oak trees.  I know that if you get too close to an oak tree with even compaction, that oak tree suffers.  If this is a big tree, at least bigger than 18 inches, it is near the end of its life anyway.  So my question is why is that tree so important?  If the tree was not there perhaps he could move his building back further.   Yes, there would be an additional expense for fill.  But the tree, to me, is not an important consideration.  
Mr. Hanvey:

That is point we will be discussing when we have our discussion and debate phase.  Is that oak tree and the additional fill important enough to reduce the distance that we are going to grant as a variance.

Mr. Altmann:

How much is the tree worth?  Has it been estimated?  Has someone measured the tree?  

Mr. Callaghan:
I will say that I have been there since 1973 and I have taken literally no trees down on my property for any reason whatsoever and I have lost probably 20 or 30 trees to the Town of South Bristol due to the widening of the road over the years.  The answer to your question is that I don’t take any trees down unless I absolutely have to if they are dead.
Mr. Altmann:

I am not debating this with you.  I’ve had two timber sales on my property and I have taken down hundreds of trees and it has not devalued my property in the least.

Mr. Hanvey:

I don’t think that is what his concern is.

Mr. Altmann:

So why is the tree so important?

Mr. Wohlschlegel:
To your question, to take the tree down and kill it, once you get beyond that tree maybe you would gain a foot or two and then it drops off and that would require more fill.  So, yes, you could gain a foot or maybe two, but does that amount too much?  I sell timber, too, and I know what Heinz was talking about.  But it is his property and he has affection for it.  But taking it down just to gain a foot or two does that really serve any purpose when you are granting a setback?
Mr. Hanvey:

That will probably be the topic in our discussion and debate portion.  That is what will need to be worked out.

Mr. Altmann:

This 24’ x 24’ building is a proposed building.  It is not there yet.  I don’t think it has been purchased.

Mr. Callaghan:
I am purchasing it tomorrow morning if I get an approval tonight.

Mr. Altmann:

Is there a chance of having a building that is less deep and meet the requirements?

Mr. Hanvey:

The problem is that the ravine keeps him from meeting the front setback so he does have a substantial natural obstacle.  In other words, we don’t have a way of doing this without a variance.  Typically, these meetings don’t go this way.  Typically, you said you wanted 25 feet from the center line and that was what we would look at.  However, we had information come in as late as today from the highway department to change that.  So this has changed from basically looking at a specific thing on an application with a “yes” or “no”.  I suppose I could stick to that and we could have another meeting.  We don’t want to do that.  Everybody is here and it takes up everybody’s time to do this.  So it seems like the right thing to do is to try and come to some kind of agreement while we are sitting here.  So this is already a little outside the norm.  
Thank you, Heinz.  I shall now close the public hearing.  (Time:  8:10 P.M.)

Mr. Hanvey then read out loud the letter from South Bristol Highway Superintendent, Jim Wight, to Mr. Callaghan dated April 27, 2010 regarding the garage setback at 8019 Williams Road as follows:

“Mr. Callaghan:  


I stopped by your proposed garage building site today.  After viewing the site with your proposed corner stakes set, I feel it would be in everyone’s best interest to move the garage back an additional six feet.  This will give you a 12 foot setback from the town right-of-way.  There are several reasons for my request.  First being, the snowplows won’t throw stones, grit and slush against the front wall.  Second, there is room behind to move it back without encroaching upon the bank that goes down to the old roadway.


With these conditions met, I will recommend that the Zoning Board of Appeals approve your request for a variance on the required front setback for that building.







Sincerely, 







Jim Wight







South Bristol Highway Superintendent

Cc:  Jack Centner-Code Enforcement Officer”

Mr. Hanvey:

Did we have anything else come?  Nothing from the neighbors?

Board Secretary:
No.

Mr. Hanvey:

At this point in time we shall hold our discussion and debate period.  This is when we talk amongst ourselves to see if we can come to some kind of agreement.

Mr. Wohlschlegel:
I think as I stated whether you stay in front of the tree or go back another foot or two you are still having to grant a setback variance, right, whether the tree is there or not?
Mr. Hanvey:

That’s correct.

Mr. Wohlschlegel:
So, yes, you can say take it down.  Personally, it is not my property so I cannot say whether to take it down or not in the sense of what is right or wrong.  But if you were set on going back with the setback further, the tree will have to come out, right?
Mr. Hanvey:

Yes.

Mr. Wohlschlegel:
You want to push it back to the furthest degree that you could push it without incurring more costs and having it drop off down the hill.

Mr. Hanvey:

Obviously, the edge of the ravine itself presents a natural obstacle and if we follow precedent that would be the naturally occurring thing that would typically get you a variance.  Just in front of that we have this access road that has been there for a long time and seems to be in pretty good shape as far as bringing stuff in off the road and being able to drive stuff in.

Mr. Callaghan:
You can’t.  There is a bridge halfway down that is washed out and you can’t get through.

Mr. Hanvey:

Down past your house?

Mr. Callaghan:
Yes.

Mr. Hanvey:

But as far as if you wanted to bring something in all the way back to the back of your house from Williams Road?

Mr. Callaghan:
If you came in from Gulick where the original Smith Road was … (Mr. Hanvey interrupting)

Mr. Hanvey:

From Williams Road.

Mr. Callaghan:
From Williams, we’re fine.  If you came from Gulick, no.  You can only get part way up because there is an old fieldstone bridge in the road that is half washed out.  
Mr. Brahm:

I guess my question is if you go the 6 feet is the tree history?  We already know if we go to the tree, we know the tree is going to be history.

Mr. Hanvey:

That’s typically a problem when you clear a site for a barn.  You need anywhere between 5 and 8 feet all the way around just to be able to move machinery around and do the set up and the site work and all that stuff.  Your actual disturbed area ends up being quite a bit bigger than the size of the barn.

Mr. Brahm:

I guess my feelings are with the highway superintendent making his comments and the tree is going to be history anyway, I say go to the tree, being a distance of 10 feet.

Mr. Burgie:

I’m really thinking the same way.  I think that is the way to go.

Mr. Hanvey:

So you guys are seeing the tree as an impediment that we wouldn’t make somebody take down in order to issue a variance.
Mr. Brahm:

I don’t think we are going to make him take it down.  We are going to the tree.

Mr. Polimeni:

If you go the 10 feet he’s got to take the tree down?

Mr. Wohlschlegel:
I think it would be close.

Mr. Callaghan:
It would be close plus the building is 24’ x 24’ but the pad itself is 26’ x 26’.

Mr. Wohlschlegel:
I hate to tell you but I think the tree is probably going to go.

Mr. Callaghan:
It may.

Mr. Wohlschlegel:
It kind of looks that way.

Mr. Brahm:

My opinion is that if the tree is going to be history in a couple of years then let’s do the 10 feet.

Mr. Callaghan:
Let me ask you something.  If I decided to move the 24’ x 24’ building 2 or 3 more feet to the east away from the oak tree, would I then have to go back that far?

Mr. Hanvey:

Yeah, basically.

Mr. Callaghan:
But I would not have to take the oak tree down.

Mr. Hanvey:

What I am working against is that you are supposed to be 50 feet back from the right-of-way.  When we give relief, by state statute, we are required to give the minimum amount of relief required and when we pick this number our findings have to support that decision.  If the tree was huge and this big around and it had some historic value then the board might grant the variance so that you would not have to remove the tree.  The fact of the matter here is that these mountains are full of oak trees.  If you are going to build a structure, site preparation requires clearing the area for the structure and clearing footage around the structure because you need to get equipment in and around to do your building so typically you are going to end up opening an area up quite a bit bigger than what the size of the actual barn is anyway.

Mr. Callaghan:
That is why I am asking if we left the oak tree where it is and took the 24’ x 24’ and just moved everything another 2 feet east away from the tree but still be back …(Mr. Hanvey interrupting)

Mr. Hanvey:

I think what I am getting at, though, is I think we’ve got to go back 20 feet.  The back of the barn has got to end up pretty much on the edge of the access road.

Mr. Brahm:

Ten feet from where it is now?

Mr. Hanvey:

It will be back another 12 feet from where it is now.  He’s got 7 feet from the right-of-way to the front stake and he is going to go another 12 and the back stake is already a foot and that gives you 20.  It probably will put him a couple of feet in front of where the edge of the access road is.

Mr. Wohlschlegel:
I don’t follow.  You lost me.
Mr. Brahm:

I don’t follow it either.

Mr. Wohlschlegel:
If he is already 7 feet on the front and you are shifting the whole thing back, how much do you want it off the right-of-way?
Mr. Hanvey:

It will end up being 20 feet off the right-of-way.

Mr. Wohlschlegel:
I don’t think he’s got that much room to do that.

Mr. Hanvey:

I have a diagram right here.  Actually, I did it first on a little sketch.  
Mr. Brahm:

Okay, he’s got 7 feet now.

Mr. Hanvey:

He’s got 7 feet now.

Mr. Brahm:

So if we move that back 10 feet, it makes 17 feet off the right-of-way.

Mr. Hanvey:

12 feet.  The stakes are 25 feet apart.  They are not 24.  So the total distance from the right-of-way to the edge of that access road, and I did not measure right over the edge, I left probably 2 feet, it was 44 feet total.  The building is 24 feet so that would give you your 20 feet back and you should be about 2 feet off of the access road.

Mr. Brahm:

I don’t follow you.

Mr. Hanvey:

He’s at 7 feet to that front stake and then there is 25 feet between the stakes and it is 12 feet back to 2 feet off of the access road.  I did measure it all out.  

Mr. Callaghan:
If we go back 20 feet, then there are three trees that we take down then.  One on the right corner and two on the left corner.
Mr. Hanvey:

Yes, I think that’s correct.  You see part of the problem that I am kind of running into a little bit is taking down trees and clearing the site is pretty much a normal part of a construction operation.  In other words, there is nothing there that would be unusual.  Just about anybody that comes in to clear the site is going to take the trees down.

Mr. Callaghan:
We are taking the pines out but are trying to keep the hardwoods.

Mr. Hanvey:

I am just saying that I don’t know if not cutting down the hardwood trees is a big enough reason to move the variance.  I think that’s kind of what Heinz was saying, too.

Mr. Altmann:

Just as a point of information, I assume this is red oak which is a good quality timber and sells for around 70 cents board foot.  How big is that tree in diameter?

Mr. Hanvey:

I don’t think they are worried about the money.  He’s worried about the fill and gravel.

Mr. Callaghan:
If I have to go back another 10 feet it is going to cost me another $1,000.

Mr. Altmann:

There is something in the law that says that this should not be a consideration as to whether it is cheaper to do it one way or the other.

Mr. Hanvey:

Yes.  There is basically reasonable effect and then there is substantial effect.  If the board were to make you fill in the ravine that would be a substantial effect.  That’s where we are at here.
Mr. Brahm:

So if you move it to the east you are going to lose three trees anyway and if you leave it where it is you are going to lose the oak tree.

Mr. Callaghan:
I can live with going back 15 feet but I would prefer not to have to go back 20.  If we could compromise on the 15 I think I can keep all the trees and save myself another $500 to $1,000 in stone.
Mr. Hanvey:

What do you guys think?  Understand that at some point this is going to come to a vote and people can vote up or down on this proposal.  We need a majority of the five voting members.
Mr. Polimeni:

 I think that if he can get away with saving a tree and moving it 2 or 3 feet, we ought to really consider that and he would be saving himself quite a bit of money for fill, etc.
Mr. Callaghan:
I would just ask you to take into consideration that I have lost a lot of trees over 30 years up there.  Granted, we’ve all gained from the road being much better.  I mean seven years ago, sometimes in the winter, you could not even get up that road and town couldn’t even plow it because it was so soft.  But they have built it up.  They have taken two rows of my pine trees from my house all the way down to Gulick.  Like I said, they took it from the south side.  They did not take it from the north side.  I hate to give up more.  I think I have done my fair share with giving up property and on top of that, as you know, that road splits at the bottom.  Where it splits at the bottom, the road that is on the south side is on my property and I am paying taxes on a road that is on my property.  So I think I have been a pretty good neighbor to the Town of South Bristol.
Mr. Hanvey:

I understand that obviously that has some bearing on the case.  Myself, I have always been a stickler for the rules.  Anybody have a motion?
Mr. Wohlschlegel:
I would like to hear more from our constituents.

Mr. Burgie:

I did not do any accurate measurements.  I did not take any tape measure up there.  I just walked off some of it and from what I could see, if we went with the 15 foot setback, which is another additional 8 feet over what it is right now he is going to start dropping off from my just visual observation and from stepping off some of it.  If it starts dropping off, he is going to need a lot more stone.  He is going to be right up against the oak tree,  Personally, I think the oak tree is kind of a red herring.  Personally, I wouldn’t want a tree that close to a structure that I was putting up that could die because of the construction anyway and then you have the risk of the expense of taking it down with the structure there that you have to protect.  So to me it is a red herring whether the oak tree comes down now or if it comes down later.  But about 8 feet from where the back stake is now, it starts dropping off from what I saw.  You have more accurate measurements.  
Mr. Hanvey:

I have learned that from doing this for 6 years.  I never go to a site without a tape measure to make sure the numbers are right.  Something like this always seems to come up.
Mr. Burgie:

From my observation, 15 feet puts him to the point that it is going to start dropping off and just from an erosion standpoint or anything else with the drop off there that is probably a more realistic setback.

Ms. Hulbert:

We don’t want to get too close to the drop off either if he is going to have equipment trying to go all the way around that barn.

Mr. Hanvey:

Does somebody have a motion?

Mr. Wohlschlegel:
I make a motion that we reduce the 50 foot required front setback to 15 feet with the condition that it apply to the area for the construction of the proposed barn as indicated on the site plan submitted with Application #10-10Z.

Mr. Hanvey:

Now, let’s go back and do our findings.  We have talked about it quite a bit but we actually have to get some findings together.  Then we’ll come back.
Board Secretary:
You already have Finding #1 which was the SEQR determination.

Mr. Hanvey:

Reducing the required fifty foot front setback to fifteen feet is a substantial variance.  Does someone want to make that Finding #2?
Mr. Wohlschlegel:
I’ll make a motion to make that Finding #2.

Mr. Brahm:

I second it.

Mr. Hanvey:

All in favor, say “Aye”.     All- Aye.  Anybody else got one?

Mr. Brahm:

Expanding the setback to the south infringes upon the old Smith Road and contours drop off dramatically.

Mr. Hanvey:

I make a motion that we make that Finding #3.

Mr. Wohlschlegel:
I’ll second that.

Mr. Hanvey:

All in favor, say “Aye”.    All – Aye.

Mr. Polimeni:

No undesirable change will be produced in the character of the neighborhood in granting this variance.  There are other structures similarly located in the area.

Mr. Brahm:

I make a motion that we make that Finding #4.

Mr. Wohlschlegel:
I’ll second it.

Mr. Hanvey:

All in favor, say “Aye”.     All – Aye.

Mr. Burgie:

Requiring a setback greater than fifteen feet will require a significant increase in fill.

Ms. Hulbert:

I’ll make a motion to accept that as Finding #5.

Mr. Wohlschlegel:
I’ll second that.

Mr. Hanvey:

All in favor, say “Aye”.     All – Aye, with the exception of Mr. Hanvey who voted “Naye”.
Mr. Wohlschlegel:
Removing the trees and stumps will result in the need for an increase in fill to reconcile the additional elevational requirements.

Mr. Brahm:

I make a motion that we make that Finding #6.

Ms. Hulbert:

I’ll second it.

Mr. Hanvey:

All in favor, say “Aye”.   All – Aye, with the exception of Mr. 

Hanvey who voted “Naye”.
Mr. Hanvey:

The difficulty is not self created due to the fact that the applicant has owned the property since 1973 and the expansion of the roadbed is partially responsible for him not being able to meet the required setback.

Mr. Burgie:

I make a motion to accept that.
Ms. Hulbert:

Second.

Mr. Hanvey:

All in favor, “Aye”.   All – Aye.

Are there any more findings?   (None)  Deb, would you read Scott’s original motion for acceptance?
Board Secretary:
“I make a motion that we reduce the 50 foot required front setback to 15 feet with the condition that it apply to the area for the construction of the proposed barn as indicated on the site plan submitted with Application #10-010Z.”
Mr. Burgie:

I’ll second that.

Mr. Hanvey:

Okay.  We need a roll call vote: (Mr. Altmann interrupting)
Mr. Altmann:

I feel uncomfortable and you should feel uncomfortable as a board if you vote now.  What are you voting on?  Are you voting on the application as submitted or are you voting on a 15 foot setback?  I would suggest that you vote on the original setback request submitted with the application and then within five minutes get another application from the applicant for the 15 feet.
Mr. Hanvey:

That was what I was trying to explain earlier which was that normally that is what we would do but all the information changed along the way with the letter from the highway department.  If I were to do that, technically, I would have to charge him for another application fee and I don’t see any reason to do that.  So, basically, what we have done is we made a compromised decision and Scott has made a motion that we are attempting to accept and it is the one with the 15 foot setback.
Mr. Altmann:

I would suggest that the minutes reflect your comments so that if it comes to an Article 78 your reasons for your actions are in the record.
Mr. Hanvey:

Yeah, I thought I explained that earlier.

All right.  Roll call vote:



Sandra Hulbert
-
Aye    (Alternate #1)



Joe Polimeni

-
Aye



Ken Hanvey

- 
Naye



Tom Brahm

- 
Aye



Scott Wohlschlegel
-
Aye



Tom Burgie

-
Not Voting (Alternate #2)

The motion carried.

Discussion on the Callaghan application ended at 9:00 P.M.

Other Business To Come Before The Board
Zoning Board of Appeals Technical Series Booklet-Chairman Hanvey told the board that he had asked the board secretary to make copies of the James A. Coon Local Government Technical Series Zoning Board of Appeals booklet.  He said that he had not yet scheduled any meeting night training sessions to date due to the fact that he and the other town officials had been focused on the proposed steep slope regulations for the town.  In addition, Mr. Hanvey pointed out that the development of the proposed steep slope regulations for the town over the past several months had put a very heavy workload on the board secretary.  Otherwise, he said he probably would have held a couple of training sessions by now on meeting nights when the board had no applications to come before it.  Therefore, Mr. Hanvey said he was looking for some literature that would basically outline what the board of appeals does, how they do it, time tables, etc. and he had found the James A. Coon Local Government Technical Series Zoning Board of Appeals booklet on the Department of State website and that the booklet had been updated in 2005 and was the latest version available.  Chairman Hanvey asked the board member to read through the booklet and use it as a reference guide.
There being no other business to come before the board, Chairman Hanvey called for a motion to adjourn.  Joe Polimeni made said motion which was seconded by Tom Brahm.   The motion was unanimously accepted and the meeting adjourned at 9:10 P.M.







Respectfully submitted,







Debra Minute







Recording Secretary 
